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turn over exculpatory evidence resulted in the dis-
issal of a U.S. senator’s conviction (United States v.
Stevens)," a remand by the Supreme Court in a death penal-
ty case for a potential resentencing (Cone v. Bell),? voluntary
dismissal of a gun charge carrying a 15-year mandatory
minimum sentence (United States v. Jones),’ and, but for an
acquittal, the potential dismissal of a long-running federal
prosecution in Montana for environmental prosecution
(United States v. W.R. Grace).* These cases present a com-
mon theme — the prosecutors failed to turn over exculpa-
tory evidence primarily related to impeachment, or in the
sentencing case, militating circumstances involving mental
outlook and drug use just prior to the crime. In all four
cases, prosecutors drew the ire of the presiding trial judge
for their lack of attention to the constitutional rights of
defendants. In the Stevens case, the judge found the govern-
ment’s discovery violations to be so egregious that he
appointed a special prosecutor to investigate possible crim-
inal charges against the prosecution team.’ In the Jones case,
the court ordered the institution of a mandatory training
program on discovery in criminal cases, and ordered the
U.S. Attorney for the District of Massachusetts to report
back in November 2009 on the government’s progress, if
any, in making efforts to prevent nondisclosure by federal
prosecutors.’
Why has there been such an uproar? Because under an
unbroken line of Supreme Court cases going back to 1963,
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criminal defendants are entitled to all exculpatory evidence
that the government has in its possession or control. That
includes any evidence that would tend to undermine confi-
dence in a guilty verdict or sentencing judgment, such as
evidence negating guilt or undermining the credibility of
government witnesses.

Although the case law is clear regarding the govern-
ment’s disclosure obligations, the process by which defense
attorneys can make sure that they have obtained all such
evidence from the government in a timely manner is less
than clear. In some federal districts, the local rules provide
guidance. For example, Massachusetts Local Rule 116.2 sets
forth, with specificity, the timing and scope of the govern-
ment’s obligations to disclose exculpatory information.
That rule, however, is the exception among the 94 federal
districts. As of May 2007, only 37 of the districts had a local
rule, order, or procedure specifically governing the disclo-
sure of Brady material, and only 28 of the 37 required auto-
matic disclosure.’

Because most jurisdictions lack specific rules govern-
ing the scope and timing of the disclosure of Brady materi-
al, counsel, in most instances, will need to send requests for
Brady material to the government and file motions seeking
all exculpatory evidence in the government’s possession or
control. This article suggests how and when to request such
information, what to do with the information once it is dis-
closed, and what kinds of sanctions counsel should consid-
er requesting if the government fails to meet its obligations.

The Duty

Defendants are entitled to all “evidence favorable to
the accused ... where the evidence is material either to
guilt or punishment[.]”® Such exculpatory evidence
includes information that is potentially useful in impeach-
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ing government witnesses.” Evidence is
material under Brady and Giglio if there
is a reasonable probability that had the
evidence been disclosed, the result of the
proceeding would have been different.”
The materiality standard does not, how-
ever, require a defendant to show that
the disclosure of the suppressed materi-
al would have led to an acquittal."
Instead, a defendant must prove that the
failure to disclose the material caused
the defendant to receive a trial that did
not “result[] in a verdict worthy of con-
fidence.””

Absent a specific request from
defense counsel, the government must
turn over all evidence that “is obviously
of such substantial value to the defense
that elementary fairness requires it to be
disclosed even without a specific
request.”” In addition, the “prosecutor
has a duty to learn of any favorable evi-
dence known to the others acting on the
government’s behalf in the case, includ-
ing the police”" Finally, the govern-
ment’s attorneys have an ongoing con-
stitutional responsibility to turn over all
exculpatory material, whenever they
find it, including post-conviction."

Common Problems

One of the most common pitfalls in
seeking Brady material is making a
request that relies too heavily on boiler-
plate requests that are not individually tai-
lored to the case. That approach shifts the
burden of defining what is exculpatory to
the government, which is then obligated
to locate and disclose only such evidence
that is “obviously of such substantial value
to the defense.” That is a risky proposition,
not only because of the subjective judg-
ments involved, but also because there is a
large universe of materials that are not
“obviously” exculpatory. For example, a
prosecutor, acting in good faith, may not
consider a government witness’s convic-
tion for petty larceny to be so obviously of
substantial value to the defense that it
needs to be disclosed. Furthermore, the
government may argue that the failure to
request information that is “not obvious”
is a waiver of the defendant’s right to it."®

Given these potential pitfalls, a
defense attorney should take care to tailor
Brady motions to the defense theory, even
if that theory is evolving. In addition, the
Brady motion should cover those things
the attorney thinks might be out there but
have not been sufficiently identified to
specifically target in a request. Such “blan-
keting” requests serve two purposes. First,
they ensure that the government cannot
argue waiver as to nondisclosed exculpa-
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tory evidence. Second, they may cause the
prosecutor to probe deeper when asking
agents and other witnesses for anything
potentially exculpatory. (To get started on
coming up with such “blanketing” Brady
requests, ask a civil litigator for sample
civil document production requests that
he or she considers well-written.) The
idea is to preserve the defendant’s rights
should exculpatory evidence be withheld
or turn up later and to give the prosecutor
a gentle prodding to have a serious con-
versation with all of the government’s
agents and witnesses about all possible
sources of information helpful to the
defense.

One specific area in which prosecu-
tors often fail to turn over potentially
exculpatory evidence is witness interview
notes and reports (Form 302s) created by
government agents. The Jencks Act”
requires the prosecution to turn over such
notes and reports, provided either that the
witness has adopted the notes or reports
or that the notes or reports constitute
“substantially verbatim” transcriptions of
the witness’s oral statement. Because
agents’ notes and reports are often not
verbatim transcriptions and because
some circuits require a witness to review
the entirety of the notes and reports in
order to have “adopted” them, defense
counsel should also seek the notes and
reports in its Brady requests and motion.
Thus, even if a court determines that the
notes or reports are not “Jencks materi-
als,” there is the possibility that the court,
after an in camera review, will determine
that they are nonetheless discoverable
because they contain exculpatory infor-
mation. Accordingly, a Brady motion
should include specific requests for all
witness interview notes and reports creat-
ed by government agents.

Defense counsel is also entitled to
request the personnel records of testifying
agents pursuant to United States v.
Henthorn."* Henthorn and its progeny
require the government to produce the
personnel files of testifying government
agents to the extent that they contain
exculpatory (i.e., impeachment) evidence.
Accordingly, a Henthorn request should
be included in a defense attorney’s
omnibus discovery motion along with the
requests for agent notes and reports.

Timing Is Everything

Even assuming that defense counsel
serves a thorough set of Brady requests,
timing will always be an issue. Because the
information is in the government’s pos-
session and most districts do not have a
strict disclosure timetable, defense coun-

sel is almost always involved in a race
against time to obtain, digest, and follow
up on any disclosures from the govern-
ment. Because defense counsel is con-
stantly playing a game of catch up with
what the government knows, counsel may
feel a bit like the proverbial blind man in
the room with an elephant. In other
words, defense attorneys may have a gen-
eral sense of the theory of the case and
what facts and evidence they will need to
support that theory, but there are almost
always things in the government’s posses-
sion of which they are not aware and
which might bear upon their trial or plea
negotiation strategy. For those reasons, it
is extremely important to send the first
Brady request letter and file the omnibus
discovery requests as soon as possible in
order to start the flow of discovery.

Because time is of the essence in trial
preparation and cases evolve in real time,
counsel in receipt of a Brady production
by the government, even if it is substan-
tial, should not rest on her laurels. Review
the materials in a timely fashion. Create a
list of additional disclosures based on that
review and the information turned up by
independent research. Because one of the
key uses of Brady material is to impeach
government witnesses, counsel should put
together a chart of the Brady material
received for each witness and determine if
anything is missing (e.g., Form 302s).
Based on this review and independent
investigation, the defense lawyer should
issue supplemental Brady requests, as
appropriate. In other words, reverse the
roles; the defense attorney becomes the
investigator of the government’s case.

The need for prompt Brady requests
as well as follow up for additional disclo-
sure is amplified in the context of plea
negotiations. Practitioners who are active-
ly engaged in plea negotiations may face
time pressure to come to an agreement
with the government. If defense lawyers
are in such a situation, they should be
aware that the Supreme Court has ruled
that impeachment evidence need not
always be turned over prior to a plea of
guilty.”” This does not mean that attorneys
should not request such information and
bring the government’s failure to provide
the information to the court’s attention.
Plea negotiations can be fluid, and setting
an aggressive tone regarding Brady mate-
rial can sometimes improve the defense’s
bargaining position.

Finally, Brady can afford defen-
dants post-conviction relief. In June
2009, former Gov. Donald E. Siegelman
of Alabama, who was convicted on cor-
ruption charges in 2006, filed a motion
for a new trial based on newly discov-
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ered exculpatory evidence pursuant to
Fed. R. Crim. P. 33. Siegelman contend-
ed that the prosecution failed to turn
over evidence showing that repeated
coaching sessions with the prosecution
team shaped the testimony of an
important government witness.” That
motion is currently pending and so is
an internal DOJ Office of Professional
Responsibility investigation into possi-
ble misconduct by the prosecution.

Sanctions

The basis for sanctions for Brady vio-
lations rests in the inherent powers of fed-
eral courts to supervise and maintain
order and Fed. R. Crim. P. 16(d)(2).
Accordingly, the range of possible sanc-
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tions is broad. At a minimum, it includes
all of the possibilities in Rule 16(d)(2)
governing discovery violations: granting a
continuance, prohibiting the government
from introducing the undisclosed evi-
dence, and entering any other order that is
“just under the circumstances.”

Whether a sanction is determined to
arise under the inherent powers of the
court or as being “just under the circum-
stances” pursuant to Rule 16(d)(2), courts
have, as a practical matter, taken an increas-
ingly robust approach to deterring further
violations. Courts have dismissed indict-
ments with prejudice, referred prosecutor-
ial misconduct to the Department of
Justice Office of Professional Responsibility
and, as in the Stevens case, appointed a spe-
cial prosecutor to investigate possible crim-
inal contempt charges against the prosecu-
tion.”

Another option for courts is to order
the prosecution to undergo training. In
May 2009, a federal judge in
Massachusetts issued an order detailing
Brady violations and ordering the U.S.
Attorney for the District of Massachusetts
to inform the court whether the U.S.
Attorney would require all federal prose-
cutors in the district to attend a special
training session on discovery in criminal
matters, including Brady obligations.”
The court also issued a show cause order
requiring the U.S. Attorney and prosecut-
ing AUSA on the case to report back to the
court in six months as to their progress in
making sure that such nondisclosure did
not happen again and to show cause why
the court should not issue more severe
sanctions, such as criminal contempt pro-
ceedings, at that time.

Conclusion

Given the array of possible judicial
sanctions for Brady violations, and the
increased scrutiny that judges are apply-
ing to government disclosure obligations,
defense counsel should pay special atten-
tion to carefully and thoroughly drafting
Brady requests as well as following up
with additional requests. Unless an attor-
ney is practicing in a district that has local
rules specifying the scope and timing of
Brady disclosures, the attorney should not
sit back and rely on the “usual” Brady
requests. Instead, the attorney should tai-
lor requests to the working defense theo-
ry. Moreover, the defense attorney should
let the prosecution know that the defense
wants everything else that it is entitled to
even if the defense does not have the
specifics for it. Counsel should also be
sure to note any such requests in the
defendant’s filed discovery motions so

that the court can take action, if necessary,
to remedy any discovery violations by the
government.

Notes

1.United States v. Stevens, Cr.No.08-321
(D.D.C. Apr.7,2009) (Order) (Docket 375).

2.Conev. Bell, 492 U.S.743 (2009).

3. United States v. Jones, Cr. No. 07-
10289 (D. Mass. Feb. 27,2009).

4. United States v. W.R. Grace, CR-05-07-
M-DWM (D. Mont. May 8, 2009) (Order).

5. See Stevens (Docket 375).

6.See Jones (Docket 90).

7. See Report to the Advisory
Committee on Criminal Rules of the Judicial
Conf. of the United States, May 31, 2007.

8.See Brady v. Maryland, 373 U.S. 83,87
(1963).

9. See Giglio v. United States, 405 U.S.
150, 153-54 (1972).

10. See United States v. Bagley, 473 U.S.
667,682 (1985).

11. See Kyles v. Whitley, 514 U.S. 419,
434 (1995).

12.1d.

13. United States v. Agurs, 427 U.S. 97,
110 (1976).

14.Kyles, 514 U.S.at 437.

15. See Imbler v. Pachtman, 424 U.S.
409,427 (1976).

16. Practitioners confronted with a
prosecutor who contends that certain evi-
dence is not Brady material and is not
therefore subject to disclosure should con-
sider pointing out that Deputy Attorney
General Ogden’s Jan. 4, 2010, “Memoran-
dum for Department Prosecutors,” states,
among other things,“[p]rosecutors are also
encouraged to provide discovery broader
and more comprehensive than the discov-
ery obligations.” See DOJ Memorandum,
“Guidance for Prosecutors Regarding Crim-
inal Discovery,” Jan.4,2010, at 6.

17.18 U.S.C. § 3500 et seq.

18. United States v. Henthorn, 931 F.2d
29 (9th Cir. 1991).

19. See United States v. Ruiz, 536 U.S.
622 (2002) (upholding general rule that the
government need not turn over to a defen-
dant general witness information such as
promises and impeachment material prior
to a plea).

20. United States v. Siegelman, 05-CR-
119, Mot. for New Trial (M.D. Ala. June 29,
2009).

21. See also United States v. Shaygan,
No. 09-12129-FF, Appellant’s Brief (11th Cir.
May 5, 2009) (government has appealed
award of defense counsel fees for prose-
cutorial misconduct, including withhold-
ing Brady materials (DEA-65)).

22. See United States v. Jones, Cr. No.
07-10289, Mem. and Order (D. Mass. May
18,2009).

THE CHAMPION





